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Mr. Coyle convened the meeting, welcomed members, and reviewed the planned 

agenda. He welcomed guests Mark Fogg and Margrit Parker, who are part of the working 

group exploring development of a privilege to protect PMBP the self-assessments from 

discovery. 

I. Discussion Regarding Creation of a Privilege to Protect the Self-

Assessments 

Chair David Stark began the discussion by mentioning that he and Jon White 

spoke recently with Professor Susan Fortney, who has written on the issue of keeping 

lawyer self-assessments and law firm audits confidential. Professor Fortney believes that 

without a mechanism to ensure the privacy of self-assessments, lawyers will be 

disinclined to participate in a proactive practice assessment. Mr. Stark mentioned that 

Mr. Fogg has detailed knowledge of two privileges in the medical profession, the 

professional review privilege and quality management privilege, that may give the 

subcommittee some guidance and context for an attorney self-assessment privilege. Mr. 

Stark then turned over the discussion to Mr. Fogg to address the professional review and 

quality management privileges. 

Mr. Fogg lauded the subcommittee’s objective of enhancing client service in the 

legal profession. This client-centric goal motivates the privileges in the medical 

profession that protect the peer review and quality management processes. Mr. Fogg 

turned to the professional review privilege (C.R.S. § 12-36.5-104(10)) and noted that this 

privilege, like other statutory privileges in Colorado, sunsets every few years. The 

privilege recently “sunsetted” in 2012 and was re-enacted. Mr. Fogg explained that the 
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privilege advances three policies: (1) promoting physician competence, (2) identifying 

professional conduct issues and addressing those issues, and (3) enhancing the quality 

and appropriateness of patient care. It seeks to promote information sharing among 

medical professionals.  

When the professional review privilege was re-enacted in 2012, its scope expanded 

to include mid-level health care providers, such as nurse practitioners, as well as 

professional review committees. It also now applies to the proceedings of the Medical 

Board. Based on its expansion, it is known as the professional review privilege, which 

denotes is broader applicability than the peer review context. In addition to the three 

policies Mr. Fogg explained that it is one of the strongest privileges in Colorado. The 

privilege has certain exceptions, one of which is it allows the Medical Board to subpoena 

professional review committee records as part of its authority over physicians and 

physician assistants. 

Mr. Fogg also discussed the quality management privilege (C.R.S. § 25-3-109) that 

applies to health care facilities. Informing this privilege is a policy objective that aligns 

with the professional review privilege: improving patient and resident care. In Colorado, 

in order to obtain the protection of the privilege, hospitals have to prepare and file with 

the Department of Public Health and Environment a quality management plan that is 

designed to identify, evaluate, and reduce possible sources of patient injury. Mr. Fogg 

discussed that there are exceptions to this privilege in the statute, including factual 

information acquired independently or any potential testimony based on a person’s 

direct observation. 

Mr. Fogg took questions following discussion of each privilege. Mr. Stark thanked 

Mr. Fogg for his presentation on these two privileges. Mr. White reviewed Illinois 

Supreme Court Rule 756 with the subcommittee and its confidentiality protections. This 

is the rule that created a mandatory PMBR program in that state for certain lawyers. Mr. 

White asked whether the subcommittee would want to consider a rule that, like Illinois 

Supreme Court Rule 756, makes self-assessments confidential while the subcommittee 

works on drafting a privilege and obtaining sponsors for legislation. There was 

discussion among members regarding the merits of a mandatory program in Colorado, 

though the decision has been made that the PMBP program will be voluntary.  

One member commented that the court may not have the ability to fully protect 

self-assessments from discovery in a civil matter with a rule because privileges are 

creatures of statute. They are not court rules. The same member mentioned that Colo. 

RPC 8.3(c) creates an exception to the requirement to disclose knowledge of professional 
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misconduct that applies to lawyers or judges serving on a peer assistance program 

approved by the Colorado Supreme Court. The member asked whether there had been 

any litigation around that subsection of the rule, and subcommittee members could not 

identify a case. 

Another member said that in order to get a proposal to the legislature for  

consideration in the 2018 session, the draft privilege needs a sponsor. It would need to be 

completed by November.  

Additional members discussed that the subcommittee should strive to have 

lawyers embrace PMBP and that confidentiality and anonymity are essential to that. 

Similarly, members discussed that the peer or professional review privilege statutes that 

Mr. Fogg discussed may contemplate broader professional review activities than 

envisioned by the subcommittee at this time. Several members stated that the extent of 

any peer review of PMBP self-assessments would be with other lawyers in the same law 

firm or perhaps a professional mentor, but at this point, a professional review committee 

is not part of the vision. 

A member expressed concern that a lawyer’s confidentiality in completing these 

surveys could be jeopardized by discovery on the PMBP platform host. Mr. Coyle 

mentioned that the platform host, Standpoint Decisions, will only collect and store 

aggregate and de-identified data. Mr. White explained that for a period of time, while a 

lawyer is in the active process of doing the PMBP assessment using the online platform, 

Standpoint Decisions could access the data, if necessary, to correct a problem with the 

software. Once the lawyer finishes the consolidated assessment and Standpoint Decisions 

transmits a report card to that lawyer’s email address, any identifiable information will 

be scrubbed. Mr. Coyle further explained that his office will not receive individual self-

assessments and is only interested in data-gathering for the purpose of developing 

educational programs. One member suggested that a solution to concerns over potential 

discoverability of any information gathered by the platform host would be to include the 

platform host in a proposed statutory privilege that protects the self-assessments. 

The working group consisting of Mr. Coyle, Mr. Stark, Mr. Fogg, Ms. Donnelly, 

Ms. Parker, and Mr. White will continue to assess development of a privilege. 

II. July 19 PMBP CLE 

Mr. White reminded the group that the PMBP CLE is July 19. CBA-CLE has 

already started distributing promotional materials. 
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Ms. McKnight addressed how speakers at the CLE should plan their presentations. 

She said that the key is to motivate lawyers to engage with PMBP because proactive 

practices promote competency, client satisfaction, and are good for business. She 

encouraged speakers to focus on the issues covered in their working group’s self-

assessment that matter the most but not engage in a question-by-question review of the 

assessment. She recommended touching on topics that generate problems and 

controversies in a law practice and explaining why, from a practical perspective, it is 

important to address those matters proactively. She recommended presenters speak 

about why they included not just certain questions in their assessment, but what it was 

that specifically makes them excited about helping lawyers tackle those specific practice 

challenges. Anecdotes and personal experiences are helpful to share. She said that she 

and Mr. White would distribute to presenters a refined list of talking points to help them 

organize their presentations.  

III. Consolidated Assessment Update 

Mr. White told the group that the consolidated assessment has continued to benefit 

from the addition of more resources and refinement of content based on beta-tester 

feedback. He showed members where the assessment can be found on the Office of 

Attorney Regulation Counsel website and mentioned that it has a table of contents for 

navigability. He said that if members come across new ethics opinions or articles that 

could be good educational resources, to please send those to him so that the resources 

listed are current and informative.  

IV. Standpoint Decisions: Platform Vendor 

Mr. White mentioned that Standpoint Decisions out of British Columbia has been 

selected to build the online platform. He said that this company has worked with the Law 

Society of British Columbia on their entity regulation program and has a deep knowledge 

of the PMBP concept and objectives. He also said that feedback about this company has 

been positive with particularly upbeat feedback regarding their innovative design. 

Mr. White showed the subcommittee the “beta” platform developed by 

Standpoint Decisions for general proactive programs. He showed the subcommittee how 

the platform encompasses different answer metrics, including “yes/no” responses and 

scaled responses (1 to 5 scaling). He highlighted that the platform shows users how much 

progress they have made in completing the assessment. Further, he noted its information 

display can be tailored to show the text in the ethical implications and resources columns 
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of the current assessment. He also demonstrated how the platform can feature quizzes to 

keep users’ attention. 

In addition, Mr. White presented a sample report card that would be sent to 

lawyers completing the self-assessment. The report card displays answers and questions, 

and can be designed to showcase educational resources.  

Mr. White said that over the coming weeks, he would be working with Standpoint 

Decisions to place several of the individual working group self-assessments into the 

proposed platform format. The platform shown today was not specifically tailored to 

Colorado’s PMBP program. Mr. White is optimistic a Colorado-specific assessment can 

be previewed at the next meeting of the subcommittee. 

The meeting adjourned at 1:35 p.m. The next meeting is Wednesday, June 21, at 

noon. 

 

       Respectfully submitted, 

 

 

       /s/ James C. Coyle    

       James C. Coyle 

       Attorney Regulation Counsel 


